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Memorandum of Sally Yates,
Deputy Attorney General (“Yates Memo”)

On September 9, 2015, Deputy

Attorney General Sally Yates
directed all DOJ attorneys to take a
series of measures to strengthen the
government’s pursuit of individual
corporate wrongdoers.
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Memorandum of Sally Yates,
Deputy Attorney General (“Yates Memo”)
 The Yates Memo outlined 6 measures:
1.

To qualify for any cooperation credit, corporations must provide to DOJ all relevant
facts relating to individuals involved in corporate misconduct.

2.

Criminal and civil investigations should focus on individuals from the inception of
investigation.

3.

Criminal and civil attorneys should be in routine communication with one another.

4.

Except in rare circumstances, DOJ will not release culpable individuals from civil or
criminal liability when resolving a matter with a corporation.

5.

DOJ attorneys should not resolve matters with a corporation without a clear plan to
resolve related individual cases, and should memorialize declinations as to
individuals.

6.

Civil attorneys should focus on individuals as well as corporations and evaluate
whether to bring suit against individuals based on more than the individual’s ability .3to
pay.

Trends and Conclusions









BSA cases against individuals are relatively rare and when taken are
cases of severe misconduct well supported by the facts.
Cases focused on senior managers and directors responsible for the
practices and not lower-level officers.
Challenges in assessing BSA culpability due to high legal standard
and the fact that program breakdowns are usually the result of
collective decisions by many over long periods.
Culture of compliance and tone from the top is important.
Several large bank C&Ds require all relevant employees to have BSA
responsibilities and evaluated for BSA.
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Haider - MoneyGram




Facts of case
Lessons learned
Applicability to others

NY DFS Proposal




Who would it apply to?
Is it reasonable?
Would you sign?

Prosecution of a Personal
Liability Case – BSA/AML




What factors need to be
present/proved?
What qualifies as willful blindness?
– Civil vs. Criminal

Defense of a Personal
Liability Case – BSA/AML




Mitigating factors
Affirmative defenses
When does a compliance professional
need an attorney?

Privilege


Bank’s corporate counsel privilege:
– Whom does it apply to?
– Can it be waived?
– Does it protect Compliance officers?

Questions?

Yates Memo: Who Does It Apply To?
 All DOJ attorneys.
 Main Justice (Asset Forfeiture and Money Laundering Section, Fraud Section, Anti-

trust)
 U.S. Attorney’s Offices.
 Criminal and Civil
 Who It Does Not Apply To:
 All other regulators and law enforcement.
 New York Department of Financial Services
 FinCEN
 OCC, Federal Reserve, SEC, FINRA
 Does not mean they are not focused on personal liability, just Yates Memo is not

authority.
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Yates Memo: What’s Really Driving the Fuss
 To qualify for any cooperation credit, corporations must provide to the

Department all relevant facts relating to individuals involved in
corporate misconduct. This is new.
 Companies cannot pick and choose what facts to disclose;
 Companies must identify all individuals involved in or responsible for

misconduct at issue;
 Disclosure required regardless of position, status or seniority;
 Once a company meets the threshold requirement of providing all

relevant facts with respect to individuals, it will be eligible for
consideration of cooperation credit.
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Yates Memo: Issues it Presents


Commonly Discussed.
Competent people may leave the field because of

fear of liability based on innocent mistakes.
What does the company’s cooperation production

to the government look like?
Pressure to produce someone.
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Yates Memo: Issues it Presents


Not So Commonly Discussed.
 Can be of help to compliance officers.
 Companies must turn over everything, regardless of status or seniority

(including board members and management).
 DOJ wants to know if you raised these issues up and to who. No need

for a treatise, but do need to explain the why.
 The Yates Memo does not change the standards governing criminal

liability.
 Still need to willfully violate laws, rules and regulations.
 Other than “no partial credit”, not that different than what has been

already happening.
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